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| SSUES
The issues for determination in this case are whether
Petitioner has standing to bring this action and, if so, whether
Respondent Stuart Yacht Corporation is entitled to the General
Permt which the Departnent of Environnental Protection
(Departnent) intends to issue.

PRELI M NARY STATEMENT

On August 14, 2007, the Departnent issued a Notice of
Determ nation of Qualification for a Noticed General Permt to
Stuart Yacht Corporation to renpove an existing dock and to
construct a new dock in a manmade canal connected to the South
Fork of the St. Lucie River in Stuart, Martin County, Florida.
Atinmely petition challenging the proposed agency action was
filed by Petitioner. The Departnent referred the natter to DOAH
to conduct an evidentiary hearing. In referring the matter to
DOAH, the Departnent expressly reserved its right to object to
Petitioner’'s standing to initiate this proceeding.

The Departnent subsequently filed a notion to dismss the
petition on the ground that Petitioner |acked standing. Stuart
Yacht Corporation joined in the notion to dismss. Inits
notion, the Departnment argued that the ruling of the circuit

court for Martin County in Stuart Yacht Corporation v. Peter

Pedi ci ni, Case No. 430025CA630 (Cctober 10, 2007), that M.

Pedicini had no riparian rights associated with the mannmade



canal, was dispositive on the issue of Petitioner’s standing in
this adm nistrative proceeding. The Adm nistrative Law Judge
(ALJ) denied the notion to dismss, but noted that the denial of
the notion did not affect the requirenent that Petitioner
affirmatively prove his standing at the final hearing.

On Decenber 11, 2007, Petitioner noved for a continuance of
the final hearing based on alleged problens associated with the
deposition of certain expert w tnesses of Stuart Yacht
Corporation and Petitioner’s inability to review certain
Department exhibits. Because Petitioner’s grounds for a
continuance were not related to the standing issue, the ALJ
deni ed the notion for continuance, but informed the parties in
the Order Denying Continuance that the subject matter of the
heari ng on Decenber 19, 2007, would be exclusively whet her
Petiti oner has standi ng.

At the hearing, Petitioner presented the testinony of Peter
Pedi ci ni and Wayne Dube. Petitioner’s Exhibits 1, 2, 3, and 5
were received into evidence. Stuart Yacht Corporation and the
Department presented no witness testinony or exhibits. The
Order Determining R parian Rights that was issued by the circuit
court was officially recognized. The ALJ inforned the parties
at the conclusion of the hearing that a ruling on Petitioner’s

standi ng woul d be nmade wi t hout post-hearing submittals fromthe



parties. The one-volune Transcript of the final hearing was
filed with DOAH on January 31, 2008.

FI NDI NGS OF FACT

1. Petitioner owns Lot 4 in St. Lucie Settlenment, a
subdi vision in Stuart, Florida. The subdivision has one border
al ong the South Fork of the St. Lucie River. The subdivision
has a finger fill that extends to the South Fork with canals on
both sides. There are four lots on the finger fill, Lots 1
through 4 of the subdivision. Lot 4 is farthest fromthe river.

2. On the north side of Petitioner’s property he has a
dock where he keeps a boat.

3. The dispute in this case involves the canal on the
south side of Petitioner’s property. All references to “the
canal” hereafter, unless otherwi se noted, will be to the canal
on the south side of Lot 4.

4. Between Lots 2, 3, and 4 and the canal is a road which
provi des access to the lots on the finger fill. Between the
road and the canal is a narrow strip of land. Petitioner owns
this narrow strip of |land where it corresponds with his |ot
lines. In other words, the southern boundary of his Lot 4 abuts
t he canal. However, because the canal is artificial, having
been created by dredging, Petitioner has no riparian rights

associated with the canal. That was the holding of the circuit



court for Martin County in the litigation between Stuart Yacht
Cor poration and Petitioner.

5. It was also established in the circuit court litigation
that St. Lucie Settlenent, Inc., which is the homeowner's
associ ation for the subdivision, ows the northern half of the
canal and Stuart Yacht Corporation owns the southern half of the
canal

6. No subdivision docunents were presented to show t he
extent of rights granted to honeowners within St. Lucie
Settlenent related to the construction of docks or other uses of
wat er bottons that are included within the subdivision.

7. Petitioner testified that he term nated his nmenbership
in the homeowners associ ation three-and-a-half years ago.

8. Stuart Yacht Corporation owns and operates a narina on
t he south side of the canal which includes docks over the water.
At some point in the past, but before Petitioner purchased Lot 4
in 1995, Stuart Yacht Corporation constructed a dock al ong the
north side of the canal, over the water bottom owned by St.
Lucie Settlenment, Inc. The dock along the north side of the
canal has been used for nooring | arge yachts.

9. The portion of the dock that ran al ong the boundary of
Lot 4 was recently renoved by Stuart Yacht Corporation follow ng

the rulings in the circuit court. The bal ance of the dock al ong



the north side of the canal would be renoved as a part of the
proposed permt that Petitioner has challenged.

10. In addition to renoving the dock along the north side
of the canal, the proposed permt authorizes Stuart Yacht
Corporation to construct a new dock that is four feet w de and
runs 150 feet along the property boundary in the center of the
canal. No part of the proposed new dock woul d be on the
property of St. Lucie Settlenent, Inc.

11. St. Lucie Settlenent, Inc., did not chall enge the
proposed permt.

12. In his petition for hearing, Petitioner alleged that
t he proposed new dock woul d cause the following injuries to his
i nterests:

a. interference with ingress and egress to
Petitioner’s shoreline;

b. interference with Petitioner’s desire to obtain a
permt in the future to construct a dock or to “harden” the
sout hern shoreline; and

c. interference with Petitioner’s riparian rights.

13. Petitioner’s testinony about his past use of the canal
was inconsistent. He said he noored his boat in the canal once
in 1995. He said he boated into the canal to fish on several
occasions. He said that (at |east twice) when he attenpted to

enter the canal by boat, he was deni ed access by representatives



of Stuart Yacht Corporation. However, in a deposition taken
before the hearing, Petitioner said he had never attenpted to
use the canal

14. The only testinony presented by Petitioner to support
his claimthat the proposed permt would interfere with his
navi gation, fishing, and desire to obtain a dock permt in the
canal was the follow ng

| couldn’t get a boat in there with that
proposed dock in the center line of the
canal right on their side of the canal. It
woul d be 150 feet long. It would be a huge
Wal | of China. MW neighbor and | couldn’t
get to our shoreline.

15. The evidence presented was insufficient to prove that
Petitioner would be unable to navigate into the canal in a snal
boat or to fish in the canal if the proposed dock is
constructed. The evidence was also insufficient to prove that
Petitioner would be unable to construct any kind of dock for any

kind of watercraft if the proposed dock is constructed.

CONCLUSI ONS OF LAW

16. DOAH has jurisdiction over the parties and subject
matter of this proceedi ng pursuant to Sections 120.569 and
120.57(1), Florida Statutes (2007).

17. Subsection 120.569(1), Florida Statutes, provides that

the right to participate in adm nistrative proceedi ngs extends



to any person whose substantial interests will be affected by
proposed agency acti on.

18. The nost informative case on the subject of the rights
of adjacent |andowners to nmake use of artificial water bodies is

Publix v. Pearson, 315 So.2d 98 (Fla. 2d DCA 1971). The hol di ng

in Publix was that persons whose property abutted an artificial

| ake had no riparian rights and could not enjoin the ower of a
portion of the |lake bottomfromfilling its | ake bottomto
construct a shopping center. It was acknow edged by the court
that the filling would “cut off access to and use of the surface
waters of a portion of the lake.” 1d. at 99. Nevertheless, the
court held that the appellees’ interest in using the entire | ake
could not prevent the owner of the bottom from exercising
control of its property.

19. The Publix holding requires a conclusion that
Petitioner cannot conplain of an injury to his interest in
preserving the opportunity to navigate over the bottom of the
canal owned by Stuart Yacht Corporation because that is not a
| egal Iy cogni zabl e i nterest.

20. Petitioner failed to allege or show that he woul d not
be abl e navigate into the canal and fish froma small boat if
the proposed permt is issued. The evidence presented indicates
ot herwi se. Petitioner did not allege that he cannot access the

St. Lucie River. Even riparian |landowers with riparian rights



do not have rights to multiple docks. The riparian right to
"wharf out"” is a qualified right to facilitate access to

navi gable waters. Thiesen v. Qulf, F. & A R Co., 48 So. 491

(Fla. 1918).

21. Petitioner’s interest in constructing a dock in the
future is specul ative. Moreover, Petitioner did not allege or
prove that it would be inpossible to build any kind of dock for
any kind of watercraft. Petitioner's clains appear to be based
on the presunption that he has the right to sail a | arge yacht
into the canal and dock it at his shoreline. However, even the
riparian right to build a dock does not include the right to
build a dock of a particular type or which would accombdat e a
vessel of a particul ar size.

22. Petitioner presented no evidence to support his claim
that the proposed pernmit could prevent himfrom hardening his
shorel i ne.

23. Because the evidence presented was insufficient to
prove that Petitioner has a substantial interest that could be
unreasonably interfered with if the proposed permt were issued,
Petitioner failed to denonstrate his standing.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of

Law, it is RECOWENDED t hat the Departnent



1. dismss the petition for hearing based on Petitioner's
failure to prove standing, and
2. issue the proposed permt to Stuart Yacht Corporation.

DONE AND ENTERED this 20th day of February, 2008, in

5ot

BRAM D. E. CANTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Tal | ahassee, Leon County, Florida.

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 20th day of February, 2008.

COPI ES FURNI SHED,

Lea Crandall, Agency derk

Departnent of Environnental Protection
The Dougl as Building, Ml Station 35
3900 Conmmonweal th Boul evard

Tal | ahassee, Florida 32399-3000

Tom Beason, General Counse

Department of Environnental Protection
The Dougl as Building, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000
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M chael W Sole, Secretary

Departnment of Environnmental Protection
The Dougl as Bui | di ng

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Paul B. Erickson, Esquire

Al | ey, Maass, Rogers & Lindsay, P.A
340 Royal Poinciana Way, Suite 321
Pal m Beach, Florida 33480

Amanda Gayl e Bush, Esquire

Departnent of Environnmental Protection

O fice of the General Counse

3900 Commonweal t h Boul evard, Miil Stop 35
Tal | ahassee, Florida 32399

Guy Bennett Rubin, Esquire
Rubi n & Rubin

Post O fice Box 395
Stuart, Florida 34995

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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